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John T. Benson, Superintendent of Public
I nstruction of Wsconsin, in his official
capacity,

Def endant - Appel | ant .

REVI EW of a decision of the Court of Appeals. Reversed and

cause remanded with directions.

11 DONALD W STEI NVETZ, J. This case rai ses a nunber of
i ssues for review

(1) Does the anmended M| waukee Parental Choice Program
(amended MPCP) violate the Establishnent Cause of the First
Amrendnent to the United States Constitution? Neither the court
of appeals nor the circuit court reached this issue. W conclude
that it does not.

(2) Does t he anmended MPCP  violate t he religious
est abl i shnment provisions of Wsconsin Constitution art. |, 8§ 18?
In a divided opinion, the court of appeals held that it does. W
conclude that it does not.

(3) Is the anmended MPCP a private or local bill enacted in
violation of the procedural requirenents mandated by Ws. Const.
art. IV, 8 18? The court of appeals did not reach this question,
and the circuit court held it is. W conclude that it is not.

(4) Does the anmended MPCP violate the uniformty provision
of Ws. Const. art. X, 8 3?7 The court of appeals did not reach
this issue, and the circuit court concluded that the anended MPCP
does not violate the uniformty clause. W also conclude that it
does not.

(5 Does the anended MPCP violate Wsconsin's public
pur pose doctrine, which requires that public funds be spent only

for public purposes? The court of appeals did not reach this
3
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issue, and the circuit court concluded that the anended MPCP does
violate the public purpose doctrine. We conclude that it does
not .

(6) Should children who were eligible for the anended MPCP
when this court's injunction issued on August 25, 1995, and who
subsequently enrolled in private schools, be eligible for the
program if the injunction is |Ilifted? Nei ther court bel ow
addressed this issue. W conclude that they shoul d.

12 This case is before the court on petition for review of

a published decision of the court of appeals, Jackson v. Benson,

213 Ws. 2d 1, 570 N.w2d 407 (C. App. 1997). The court of
appeals, in a 2-1 decision, affirnmed an order of the Crcuit
Court for Dane County, Paul B. H ggi nbotham Judge, granting the
Respondents' notion for summary judgment. The mpjority of the
court of appeals concluded that the M| waukee Parental Choice
Program Ws. Stat. § 119.23, as anended by 1995 Ws. Act 27, 88
4002- 4009 (anmended MPCP), was invalid under Article I, § 18 of
the Wsconsin Constitution because it directs paynents of noney
fromthe state treasury for the benefit of religious sem naries.
The majority of the court of appeals declined to decide whether
t he anmended MPCP violates the Establishnment C ause of the First
Amendnent or other provisions of the Wsconsin Constitution. I n
di ssent, Judge Roggensack concl uded that the anended MPCP di d not
violate either the federal or state constitution. The State
appealed from the decision of the court of appeals. W granted
the State's petition for review and now reverse the decision of

the court of appeals. We also conclude that the anmended MPCP
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does not violate the Establishnent Cause or the Wsconsin
Constitution.

13 W are once again asked to review the constitutionality
of the M Iwaukee Parental Choice Program provided in Ws. Stat.
§ 119.23 (1995-96).° The Wsconsin |egislature enacted the
original MIwaukee Parental Choice Program (original MPCP) in
1989. See 1989 Ws. Act 336. As anended in 1993, the original
MPCP permtted up to 1.5 percent of the student nenbership of the
M | waukee Public Schools (MPS) to attend at no cost to the
student any private nonsectarian school |ocated in the Cty of
M | waukee, subject to certain eligibility requirenents.

14 Under the original MPCP, the legislature Iimted the
students eligible for participation in the original program To
be eligible for the original MPCP, a student (1) had to be a
student in kindergarten through twelfth grade; (2) had to be from
a famly whose incone did not exceed 1.75 tinmes the federal
poverty level; and (3) had to be either enrolled in a public
school in MIlwaukee, attending a private school wunder this
program or not enrolled in school during the previous year. See
Ws. Stat. 8§ 119.23(2)(a)(1)-(2)(1993-94).

15 The legislature also placed a variety of qualification
and reporting requirenents on private schools choosing to
participate in the original MPCP. To be eligible to participate

in the original MPCP, a private school had to conply with the

1 Unl ess otherwi se stated, all references to Ws. Stats. are
to the 1995-96 version of the statutes.
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anti-discrimination provisions inmposed by 42 U S.C. § 2000d®> and
all health and safety laws or codes that apply to Wsconsin
public schools. See id. at 8 119.23(2)(a)(4)-(5). The school
additionally had to neet on an annual basis defined performance
criteria and had to submt to the State certain financial and
performance audits. See id. at § 119.23(7), (9).

16 Under the original MPCP, the State Superintendent of
Public Instruction was required to perform a nunber of
supervi sory and reporting tasks. The legislature required the
State Superintendent to submt an annual report regardi ng student
achi evenent, attendance, discipline, and parental involvenent for
students in the program conpared to students enrolled in MPS in
general. See id. at § 119.23(5)(d). The original MPCP further
required the State Superintendent to nonitor the performance of
students participating in the program and it enpowered him or
her to conduct one or nore financial and performance audits of
the program See id. at 8§ 119.23(7)(b), (9)(a).

17 Under the original MPCP, the State provided public
funds directly to participating private schools. For each
student attending a private school under the program the State
paid to each participating private school an anmount equal to the
state aid per student to which MPS woul d have been entitl ed under

state aid distribution formulas. See id. at 8§ 119.23(4). In the

2 42 U.S.C. & 2000d provides: "No person in the United
States shall, on the ground of race, color, or national origin,
be excluded from participating in, be denied the benefits of, or
be subjected to discrimnation under any program or activity
recei ving Federal financial assistance.”
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1994-95 school vyear, this amunt was approximately $2,500 per
participating student. The anount of state aid MPS received each
year was reduced by the anmount the State paid to private school s
partici pating in the original program See id. at
§ 119.23(5)(a).

18 The original MPCP withstood a nunber of state

constitutional challenges in Davis v. Gover, 166 Ws. 2d 501,

480 N.W2d 460 (1992). |In Davis, this court first held that the
original program when enacted, was not a private or |ocal bil
and therefore was not subject to the prohibitions of Ws. Const.
art. 1V, 8 18. See id. at 537. The court then held that the
programdid not violate the uniformty clause in Ws. Const. art.
X, 8 3 because the private schools did not constitute "district
school s" sinply by participating in the program See id. at 540.
The court finally held that the program although it applied
only to MPS, served a sufficient public purpose and therefore did
not violate the public purpose doctrine. See id. at 546.

19 During the 1994-95 school year, approximately 800
students attended approximately 12 nonsectarian private schools
under the original program For the 1995-96 school year, the
nunber of participating students increased to approximtely 1, 600
and the nunber of participating nonsectarian private schools
increased to 17.

10 In 1995, as part of the biennial budget bill, the
| egi sl ature amended in a nunber of ways the original MPCP. See
1995 Ws. Act 27, 88 4002-4009. First, the l|egislature renoved

fromWs. Stat. 8§ 119.23(2)(a) the limtation that participating
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private schools be "nonsectarian." See 1995 Ws. Act 27, § 4002.
Second, the legislature increased to 15 percent in the 1996-97
school year the total percentage of MPS nenbership allowed to
participate in the program See id. at § 4003. Third, the
| egislature deleted the requirenent that the State Superintendent
conduct annual performance evaluations and report to the
| egislature, and it elimnated the Superintendent's authority to
conduct financial or performance evaluation audits of the
program See id. at 88 4007m and 4008m
11 Fourth, the legislature anended the original MPCP so
that the State, rather than paying participating schools
directly, is required to pay the aid to each participating
student's parent or guardian. Under the anended MPCP, the State
shall "send the check to the private school,"” and the parent or
guardian shall "restrictively endorse the check for the use of
the private school." 1d. at & 4006m Fifth, the amended MPCP
pl aces an additional limtation on the anount the State will pay
to each parent or guardian. Under the anended MPCP, the State
will pay the lesser of the MPS per student state aid under Ws.
Stat. 8§ 121.08 or the private school's "operating and debt
service cost per  pupil t hat is related to educational
progranmm ng" as determned by the State. See id. The anended
MPCP does not restrict the uses to which the private schools can
put the state aid. Sixth, the legislature repealed the
limtation that no nore than 65 percent of a private school's
enrol I ment consist of program participants. See id. at § 4003.

Finally, the |egislature added an "opt-out" provision prohibiting
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a private school fromrequiring "a student attending the private
school under this section to participate in any religious
activity if the pupil's parent or guardian submts to the teacher
or the private school's principal a witten request that the
pupi | be exenpt fromsuch activities." 1d. at § 4008e.°

112 The Respondents, Warner Jackson, et al. and M Il waukee
Teachers Education Association (MEA), et al. filed two original
actions in August 1995. Together the lawsuits challenged the
amended MPCP under the Establishnment Cause of the First
Amendnent; Ws. Const. art. |, 8§ 18; art. X, § 3; art. |V, § 18;
and the Wsconsin public purpose doctrine. On August 15, 1996
the National Association for the Advancenent of Colored People
(NAACP) filed a separate lawsuit, alleging the sane clains as the
first two lawsuits and adding a claim that, on its face, the
anended MPCP violated the Equal Protection Cause of the
Fourteenth Amendnent and Ws. Const. art. I, 8 1. The NAACP then
filed a notion to consolidate the |awsuits. The circuit court
consolidated the cases, but bifurcated the proceedings so that
the equal protection clains would be heard only if the anended
MPCP was uphel d.

13 The State filed, under Ws. Stat. 8 (Rule) 809.70, a
petition for |eave to commence an original action, seeking from

this court a decl arati on t hat t he amended MPCP was

® The expansion of the program was set to comence in the
1995-96 school vyear. By the tinme of the injunction, nore than
4,000 children previously enrolled in MIwaukee Public Schools
(MPS) had applied and over 3,400 had been admitted to private
school s under the anended choi ce program
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constitutional. This court accepted original jurisdiction and
entered a prelimnary injunction staying the inplenentation of
t he anended program specifying that the pre-1995 provisions of
the original program were unaffected. Fol | owi ng oral argunent,
this court split three-to-three on the constitutional issues,
di sm ssed the petition, and effectively remanded the case to the

circuit court for further proceedings. See State ex rel.

Thonmpson v. Jackson, 199 Ws. 2d 714, 720, 546 N W2d 140

(1996) (per curiamnm

114 Following remand, the circuit court partially lifted
the prelimnary injunction, thereby allowwing the State to
inplement all of the 1995 anendnents except the anmendnent
all ow ng participation by sectarian private schools. |In January
1997, the circuit court granted the Plaintiffs' notions for
summary judgnent, denied the State's notion for summary judgment,
and invalidated the anendnents to the MCPC. The circuit court
held that the anended MPCP violates the religious benefits and
conpel | ed support clauses of Ws. Const. art. |, 8 18, the public
or local bill prohibitions of Ws. Const. art. 1V, 8 18, and the
public purpose doctrine as the program applied to sectarian
schools. The circuit court also found that the anended program
did not violate the uniformty clause in Ws. Const. art. X 8 3
or the public purpose doctrine as it applied to the nonsectari an
private schools. Because the circuit court invalidated the
amended MPCP on state constitutional grounds, the court did not
address the question whether the program violates the

Est abl i shnent O ause. The State appealed from the circuit

10
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court's order, and the court of appeals, wth Judge Roggensack
di ssenting, affirned.

115 A mmjority of the court of appeals held that the
amended MPCP violates the prohibition against state expenditures
for the benefit of religious societies or semnaries contained in
Ws. Const. art. |, § 18. The court of appeals, therefore,
struck the anended MPCP in its entirety and found it unnecessary
to reach the other state and the federal constitutional issues.
The State appealed to this court, and we granted the State's
petition for review

16 In the circuit court, the Respondents challenged the
amended MPCP under the Establishnment Cause of the First
Amendnent; Ws. Const. art. |, 8§ 18; art. X, § 3; art. |V, 8§ 18;
and the Wsconsin public purpose doctrine. W address each issue
in turn.

117 Before we begin our analysis of the anmended MPCP, we
pause to clarify the issues not before this court. In their
briefs and at oral argunent, the parties presented information
and testinony expressing positions pro and con bearing on the
merits of this type of school choice program This debate
| argely concerns the w sdom of the anmended MPCP, its efficiency
from an educational poi nt of Vi ew, and the political
consi derations which notivated its adoption. W do not stop to
summari ze these argunents, nor to burden this opinion with an
analysis of them for they involve considerations not germane to
the narrow constitutional issues presented in this case. In the

absence of a constitutional violation, the desirability and

11
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efficacy of school choice are matters to be resol ved through the
political process. This programmay be wi se or unw se, provident
or inprovident from an educational or public policy viewoint.
Qur individual preferences, however, are not the constitutiona
st andar d.
Standard of Revi ew

118 Procedurally, this case is before the court pursuant to
the circuit court's grant of summary judgnment to the Plaintiffs-
Respondent s. We independently review a grant of sunmmary

j udgnent, see Burkes v. Klauser, 185 Ws. 2d 308, 327, 517 N.w2ad

503 (1994), applying the sane nethodology as that used by the
circuit court. See, e.g., Kafka v. Pope, 194 Ws. 2d 234, 240

533 NwW2d 491 (1995); Voss v. Cty of Mddleton, 162 Ws. 2d

737, 748, 470 N.W2d 625 (1991). A notion for summary judgnent
must be granted when there is no genuine issue of material fact
and the noving party is entitled to judgnent as a matter of |aw.
See Ws. Stat. 8§ 802.08(2). The underlying issue in this case
IS t he constitutionality of the anended MPCP. The
constitutionality of a statute is a question of |aw which we
revi ew i ndependently, w thout giving deference to the decisions

of the circuit court and the court of appeals. See State v.

Post, 197 Ws. 2d 279, 301, 541 N W2d 115 (1995); State .
Mgliorino, 150 Ws. 2d 513, 524, 442 N.W2d 36 (1989).

119 Like any other duly enacted statute, the anmended MPCP
enjoys a strong presunption of constitutionality. Al |
| egislative acts are presuned constitutional, and every

presunption nust be indulged to sustain the |aw. See State v.

12
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Randal |, 192 Ws. 2d 800, 824, 532 N W2d 94 (1995); State ex
rel. Hamerm || Paper Co. v. La Plante, 58 Ws. 2d 32, 47, 205

N.W2d 784 (1973). Accordingly, "[it] 1s not enough that
respondent[s] establish doubt as to the act's constitutionality
nor Is it sufficient t hat respondent|[ s] establish the
unconstitutionality of t he act as a probability.

Unconstitutionality of the act mnust be denonstrated beyond a

reasonabl e doubt."” La Plante, 58 Ws. 2d at 46; see also State

v. McManus, 152 Ws. 2d 113, 129, 447 N.W2d 654 (1989); Quinn v.
Town of Dodgeville, 122 Ws. 2d 570, 577, 364 N.W2d 149 (1985).

| . Establishment C ause
20 The first issue we address is whether the anmended MPCP
violates the Establishnment C ause of the First Amendnent to the
United States Constitution. Neither the circuit court nor the
court of appeals reached this issue. Upon review we conclude
that the anended MPCP does not violate the Establishnment C ause
because it has a secular purpose, it will not have the primary

effect of advancing religion, and it wll not |lead to excessive

13
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ent angl enent between the State and participating sectarian
private schools.*

21 The First Amendnent to the United States Constitution
provides in part that "Congress shall make no |aw respecting an
establishment of religion, or prohibiting the free exercise
thereof." This mandate applies equally to state |egislatures by
virtue of the Due Process C ause of the Fourteenth Amendnent.

See Cantwell v. Connecticut, 310 U S. 296, 303 (1940); Holy

Trinity Community Sch. v. Kahl, 82 Ws. 2d 139, 150, 262 N W2d

210 (1978). The Establishnment O ause, therefore, prohibits state

governnments from passing |laws which have either the purpose or

“ Cting the United States Supreme Court's decision in
United States v. Salerno, 481 U S. 739 (1987), the Petitioners
argue that since the Respondents chall enge the anmended M | waukee
Parental Choice Program (MPCP) as facially unconstitutional, as
opposed to unconstitutional as applied to a set of particular
facts, the Respondents' federal clains nust fail unless they can
show that under all circunstances the amended MPCP s
unconstitutional. In Salerno, the Court noted that to succeed
with a facial challenge, a party nust "establish that no set of
ci rcunst ances exi sts under which the [statute] would be valid."
Id. at 745. The Court has not directly held that the Salerno
standard applies to facial chall enges raised wunder the
Est abl i shnent d ause. Nor has the Court consistently applied
the Sal erno standard in other contexts. See Jankl ow v. Pl anned
Parenthood, Sioux Falls dinic, 517 U S. 1174, 1175-76 n.1
(1996) (Mem ) (citing cases in which Court did not apply Salerno
| anguage) . In Bowen v. Kendrick, 487 U S. 589 (1988), decided
just one year after Salerno, the Court considered a facial
challenge to the Adol escent Famly Life Act under the
Est abl i shnent C ause. Al though it wupheld the federal program
the Bowen Court did not cite to or apply the "no set of
ci rcunstances" |anguage from Sal erno. See id. at 627 n.1
(Bl ackmun, J., dissenting). We decline to apply the Salerno
standard here. W |leave to the Court the decision whether to
apply the Salerno standard to facial challenges raised under the
Est abl i shnent C ause.
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effect of advancing or inhibiting religion. See Agostini V.

Felton, __ US _, 117 S. C. 1997, 2010 (1997).

122 When assessing any First Amendnent challenge to a state
statute, we are bound by the results and interpretations given
that anmendnent by the decisions of the United States Suprene

Court. See State ex rel. Holt v. Thonpson, 66 Ws. 2d 659, 663,

225 N.W2d 678 (1975). "Qurs [is] not to reason why; ours [is]

but to review and apply.” State ex rel. Warren v. Nusbaum

(Nusbaum 1), 55 Ws. 2d 316, 322, 198 N.W2d 650 (1972). Qur
limted role is not aided by the Suprenme Court's candid adm ssion
that in applying the Establishnment Cause, it has "sacrifice[d]

clarity and predictability for flexibility." Commttee for Pub

Educ. and Religious Liberty v. Regan, 444 U.S. 646, 662 (1980).

23 The Suprenme Court has repeatedly recognized that the
Est abli shnment C ause raises difficult issues of interpretation,
and cases arising under it "have presented sone of the nopst

per pl exi ng questions to cone before [the] Court.” Commttee for

Pub. Educ. and Religious Liberty v. Nyquist, 413 U S. 756, 760

(1973); see, e.g., Mieller v. Allen, 463 U S. 388, 392 (1983);

Lenon v. Kurtzman, 403 U S. 602, 612 (1971). W are therefore

cogni zant of the Court's warnings that:

There are always risks 1in treating criteria
di scussed by the Court fromtine to tine as 'tests' in

any |limting sense of that term Constitutiona
adj udi cation does not lend itself to the absol utes of
t he physical sciences or mathematics . . . [ C] andor

conpels the acknowl edgnent that we can only dimy
perceive the boundaries of perm ssible governnent
activity in this sensitive area of constitutional
adj udi cati on.
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Tilton v. R chardson, 403 U. S. 672, 678 (1971); see also Mieller,

463 U. S. at 393; Lenon, 403 U. S. at 612.

24 In an attenpt to focus on the three main evils from
whi ch the Establishment C ause was intended to afford protection:
sponsorshi p, financial support, and active involvenent of the

sovereign in religious activity, see Walz v. Tax Comm ssion, 397

US 664, 668 (1970), the Court has promulgated a three-pronged
test to determne whether a statute conplies wth the
Establ i shment Cl ause. See Lenon, 403 U.S. at 612. Under this
test, a statute does not violate the Establishnment Cause if (1)
it has a secular legislative purpose; (2) its principal or
primary effect neither advances nor inhibits religion; and (3) it
does not create excessive entanglenent between governnent and
religion. See id. at 612-13. W nust apply this three-part test
to determine the constitutionality of Ws. Stat. § 119.23.°
a. First Prong - Secul ar Purpose

25 Under the first prong of the Lenobn test, we exam ne

whet her the purpose of the state legislation is secular in

> Wile the continued authority of the test established in
Lenon v. Kurtzman, 403 U. S. 602 (1971), is uncertain, we have no

choice but to apply it in this case. W recognize that five
current United States Suprene Court Justices have questioned the
continued use of the Lenon test. See Lanb's Chapel v. Center

Moriches Union Free Sch. Dist., 508 U S. 384, 398 (1993)(Scali a,
J., concurring). Until a majority of the Suprene Court directly
hol ds ot herw se, however, we continue to apply the Lenon test.
See Agostini v. Felton, _ US |, 117 S Q. 1997, 2017
(1997) (stating that other courts should leave to the Suprene
Court "the prerogative of overruling its own decisions.").
Unlike the Suprenme Court, we cannot comrand this "ghoul" to
return to its tonb when we wish it to do so. See Lanb's Chapel
508 U.S. at 398-99 (Scalia, J., concurring).
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nature. Qur analysis of the amended MPCP under this prong of the

Lenon test is straightforward. Courts have been "reluctan[t] to

attribute unconstitutional notives to the states, particularly
when a pl ausi bl e secul ar purpose for the state's program nay be
di scerned from the face of the statute.”™ Mieller, 463 U. S. at
394- 95.

26 As the court of appeals recognized, the secul ar purpose
of the anended MPCP, as in many Establishnment C ause cases, is

virtually conceded. See Jackson, 213 Ws. 2d at 29. The purpose

of the program is to provide Ilowincome parents wth an
opportunity to have their <children educated outside of the
enbattled M| waukee Public School system The propriety of
provi di ng educati onal opportunities for children of poor famlies

in the state goes w thout question:

A State's decision to defray the ~cost of
educati onal expenses incurred by parents—+egardl ess of
the type of schools their children attend—evi dences a
purpose that is both secular and understandabl e. An
educated populace is essential to the political and
econom ¢ health of any community, and a State's efforts
to assist parents in neeting the rising cost of
educat i onal expenses plainly serves this secular
pur pose of ensuring that the State's citizenry is well-
educat ed.

Muel ler, 463 U. S. at 395, The propriety of such legislative
pur pose, however, does not inmunize the amended MPCP from further

constitutional challenge. See Nyquist, 413 U. S. at 773-74. | f

the anmended MPCP either has a primary effect that advances
religion or if it fosters excessive entangl enents between church
and state, then the programis constitutionally infirm and nust

be struck down. See id. at 774.
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b. Second Prong - Primary Effect of Advancing Religion
27 Analysis of the anmended program under the second prong

of the Lenon test is nore difficult. Wiile the first prong of

Lenon exam nes the | egislative purpose of the challenged statute,
the second prong focuses on its likely effect. A |l aw viol ates
the Establishnment Cause if its principal or primary effect
ei ther advances or inhibits religion. See Lenon, 403 U S at
612; see also Agostini, 117 S. C. at 2010; Mieller, 463 U S at
396.

128 This does not nean that the Establishnent C ause is
violated every tinme noney previously in the possession of a state

is conveyed to a religious institution. See Wtters v.

Washi ngton Dep't of Services for the Blind, 474 U S. 481, 486

(1986) . "The sinplistic argunment that every form of financial
aid to church-sponsored activity violates the Religion C auses
was rejected long ago . . . ." Tilton, 403 U.S. at 679; see
Nusbaum 1, 55 Ws. 2d at 321 n.4. The constitutional standard is

the separation of church and state. See Zorach v. (auson 343

UsS 306, 314 (1952). "The problem Iike many problens in
constitutional law, is one of degree.” 1d.

129 We begin our analysis under the second prong of the
Lemon test by first considering the cunulative criteria devel oped
over the years and applying to a wde range of educational
assi stance prograns challenged as violative of the Establishnent

Clause. See Tilton, 403 U S. at 677-78. Although the lines with

whi ch the Court has sketched the broad contours of this inquiry

are fine and not absolutely straight, the Court's decisions
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generally can be distilled to establish an underlying theory
based on neutrality® and indirection:’ state progranms that are
wholly neutral in offering educational assistance directly to
citizens in a class defined wthout reference to religion do not
have the primary effect of advancing religion. The Court has

expl ai ned:

Gven that a contrary rule would lead to such absurd
results, we have consistently held that governnent
prograns that neutrally provide benefits to a broad
class of citizens defined without reference to religion
are not readily subject to an Establishnment C ause

® The Supreme Court has historically |ooked to whether a
programis neutral toward religion in defining its beneficiaries.
See, e.g., Bowen, 487 U S. 589 (rejecting challenge to federa
program neutrally providing public funds to sectarian or purely
secular institutions for services relating to adol escent
sexuality and pregnancy to institutions); Roener v. Maryland Bd.
of Public Wrks, 426 U S. 736 (1976) (upholding Maryland statute
that provided annual subsidies directly to qualifying colleges
and universities in the state, including religiously affiliated
institutions; Hunt v. MNair, 413 U S. 734 (1973)(rejecting
chal l enge to South Carolina statute providing certain benefits to
all institutions of higher education in South Carolina, whether
or not having a religious affiliation); Tilton v. R chardson, 403
US 672 (1971) (approving Federal Hi gher Educational Facilities
Act, providing grants to "all colleges and wuniversities
regardl ess of any affiliation with or sponsorship by a religious
body); Board of Education v. Allen, 392 U.S. 236 (1968) (uphol di ng
state provision of secular textbooks for both public and private
school s); Everson . Board of Educati on, 330 U S 1
(1947) (approvi ng busing services equally available to both public
and private school children).

" The Court has also focused on whether public aid that
flows to religious institutions does so only as a result of
"genuinely independent and private choices of the aid
recipients.” Wtters v. Washington Dep't of Services for Blind,
474 U.S. 481, 487 (1986); see, e.g., Rosenberger v. Rector and
Visitors of the Univ. of Virginia, 515 U S 819, 842-43 (1995);
Mieller v. Allen, 463 U S. 388, 398 (1983); Allen, 392 U S at
243-44; Everson, 330 U.S. at 17-18.
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chal | enge just because sectarian institutions may al so
receive an attenuated financial benefit.

Zobrest v. Catalina Foothills Sch. Dist., 509 U S. 1, 8 (1993).

130 The Court's general principle under the Establishnment
Cl ause has, since its decision in Everson, been one of neutrality
and indirection.® Witing for the majority in Everson, Justice
Bl ack set out the view of the Establishnment C ause that still
gui des the Court's thinking today. The Everson Court explained

that "the clause against establishnment of religion by |aw was

intended to erect 'a wall of separation between Church and
State."" Everson, 330 U S. at 16 (quoting Reynolds v. United
States, 98 U S. 145, 164 (1878)). The Court tenpered its

statenment, however, by cautioning that in maintaining this wall
of separation, courts nust "be sure that [they] do not

i nadvertently prohibit [the governnment] from extending its

8 The concept of neutrality has developed as a necessary
result of the interplay between the Establishnent and Free
Exerci se O auses of the First Anendnent, "both of which are cast
in absolute terns, and either of which, if expanded to a | ogi cal
extreme, would clash with the other." Wal z v. Tax Conm ssi on,
397 U.S. 664, 668-69 (1970). The Court in Wil z expl al ned:

The general principle deducible from the First
Amendnent and all that has been said by the Court is

this: that we will not tolerate either governnentally
established religion or governnental interference with
religion. Short of those expressly proscribed

governnmental acts there is roomfor play in the joints
productive of a benevolent neutrality which will permt
religious exercise to exist wthout sponsorship and
wi t hout interference.

Id. at 669.
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general State |law benefits to all its citizens without regard to
their religious belief." 1d. at 16. Under this reasoning, the
Court held that the Establishnent C ause does not prohibit New
Jersey from spending tax-raised funds to reinburse parents
directly for the bus fares of parochial school pupils as a part
of a general program under which the State pays the fares of
pupi |l s attending public and other schools. See id. at 17.
1831 In Nyquist, the Court struck down on Establishnment
Cl ause grounds a New York program that, inter alia, provided
tuition grants to parents of children attending private schools.
Under the program New York sought to assure that participating
parents would continue to send their children to religion-
oriented schools by relieving their financial burdens. See
Nyqui st, 413 U. S. at 783. Before striking the tuition grants,
the Court distinguished on two grounds the New York statute from
the New Jersey statute reviewed in Everson: (1) wunlike the
statute in Everson, the New York statute was non-neutral because
it provided benefits solely to private schools and parents wth
children in private schools, see id. at 782 n.38; and (2) the New
York statute provided financial assistance rather than bus rides,
see id. at 781-82. The Court concluded that the fact that aid
was distributed directly to parents rather than the schools,
although a factor in its analysis, did not save the statute
because the effect of New York's program was "unm stakably to
provide desired financial support for nonpublic, sectarian

institutions." 1d. at 783.
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132 Significant to the case now before us, however, the
Court in Nyquist specifically reserved the issue whether an
educati onal assistance programthat was both neutral and indirect

woul d survive an Establishnent C ause chall enge:

Because of the manner in which we have resolved the
tuition grant issue, we need not decide whether the
significantly religious character of the statute's
beneficiaries mght differentiate the present cases
from a case involving sonme form of public assistance
(e.g., scholarships) made available generally wthout
regard to the sectarian-nonsectari an, or public-
nonpublic nature of the institution benefited.

Id. at 782 n.38. In cases following its decision in Nyqguist, the
Court has pieceneal answered this question as it has arisen in

varying fact situations. See, e.g., Mieller, 463 U S  388;

Wtters, 474 U S. 481; Zobrest, 509 U S. 1; Rosenberger v. Rector

and Visitors of Univ. of Virginia, 515 U S. 819; Agostini, 117 S

Ct. 1997.°
133 In Mieller, the Court rejected an Establishnent C ause

challenge to a Mnnesota statute allowi ng taxpayers to deduct

° W reject the Respondents' argunent that this case is
controlled by Commttee for Pub. Educ. and Religious Liberty v.
Nyqui st, 413 U. S. 756 (1973). Although the tuition reinbursenent
programin Nyquist closely parallels the anended MPCP, there are
significant distinctions. In Nyquist, each of the facets of the
chal l enged program directed aid exclusively to private schools
and their students. The MPCP, by contrast, provides a neutral
benefit to qualifying parents of school -age children in M| waukee
Public School s. Unlike the program in Nyquist, the only
financially-qualified M | waukee students excl uded from
participation in the anended MPCP are those in the fourth grade
or higher who are already attending private schools. The anended
MPCP, viewed in its surrounding context, nerely adds religious
schools to a range of pre-existing educational choices available
to MPS children. This sem nal fact takes the anmended MPCP out of
the Nyquist construct and places it within the framewrk of
neutral education assistance prograns.
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certain educational expenses in conputing their state incone tax,

even though a majority of those deductions went to parents whose

children attended sectarian school s. See Mieller, 463 U S. at
401-02. "Two factors, aside fromthe States' traditionally broad
taxing authority, informed [the Mieller Court's] decision."

Zobrest, 509 U S. at 9. First, the Court noted that, unlike the
statute in Nyquist, the Mnnesota law "permts all parents—
whet her their children attend public school or private—+to deduct
their children's educational expenses."” Muel ler, 436 U. S. at
398. Second, the Court enphasized that under M nnesota's tax
deduction schene, public funds becone available to sectarian
schools "only as a result of nunmerous private choices of
i ndi vi dual parents of school-age children,” thus distinguishing
Muel l er from other cases involving "the direct transm ssion of
assistance from the state to the schools thenselves." [d. at

399. The Court concl uded:

The historic purposes of the clause sinply do not
enconpass the sort of attenuated financial benefit,
ultimately controlled by the private choices of
i ndi vidual parents, that eventually flows to parochial
schools from the neutrally available tax benefit at
issue in this case.

Id. at 400. Muel | er nmakes clear that "state prograns that are
wholly neutral in offering educational assistance to a class
defined wthout reference to religion do not violate the second
part of the [Lenon] test, because any aid to religion results

fromthe private choices of individual beneficiaries.” Wtters,
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474 U. S. at 490-91 (Powell, J. concurring)(footnote and citations
omtted). ™

134 The Court reaffirmed the dual inportance of neutrality
and indirect aid in Wtters. See Wtters, 474 U S. 481. I n

Wtters, the Court unaninously held that the Establishment C ause
did not bar a state fromissuing a vocational tuition grant to a
bl i nd person who intended to use the grant to attend a Christian
coll ege and becone a pastor, missionary, or youth director.

The Court focused first on the programis indirect aid, finding
that because the aid was paid to the student rather than the
institution "[a]lny aid provided under Wshington's program that
ultimately flows to religious institutions does so only as a
result of genuinely independent and private choices of aid

recipients."” 1d. at 487.

1 As to its discussion of the inportance of Mieller, 463
U.S. 388, in Establishment C ause jurisprudence, Justice Powell's
concurring opinion in Wtters, 474 U S. at 490-91, drew the
support of five nenbers of the Court. Chi ef Justice Burger and
Justice Rehnquist joined Justice Powell's concurrence, while
Justices Wiite and O Connor wote separately, but agreed wth
Justice Powell's opinion with respect to the relevance of
Muel | er. See Wtters, 474 U.S. at 490 (Wite, J. concurring);
id. at 493 (O Connor, J. concurring).

' On its face, the Washington educational aid program
upheld in Wtters was in all significant aspects simlar to the
amended MPCP. The public aid was in the formof tuition grants
and was nmade available to disadvantaged students generally
W thout regard to the sectarian-nonsectarian, or public-nonpublic
nature of the institution benefited, see Wtters, 474 U S. at
488; student eligibility for the aid was based on nonsectarian
criteria, see id. at 482 n.2, and the aid was paid directly to

the student who then could transmt it to the school of his or
her choice, see id. at 488.
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135 As in Mieller, the Wtters Court then enphasized the
neutrality of the program finding that "WAashington's programis
"made available generally wthout regard to the sectarian-

nonsectarian, or public-nonpublic nature of the institution

benefited,'" and therefore "creates no financial incentive for
students to undertake sectarian education.” Id. at 487-88
(quoting Nyquist, 413 U. S. at 782-83 n. 38). In Iight of these

factors, the Court held that Washington's program-even as
applied to a student who sought state assistance so that he could
become a pastor—would not advance religion in a manner

i nconsi stent with the Establishment O ause.'® See id. at 489.

2 The Court in Wtters further distinguished the Washington
program from the tuition grants in Nyquist by noting that in
application no "significant portion of the aid expended under the
Washi ngton program as a whole will end up flowing to religious
education.” Wtters, 474 U S. at 488. The Court's consideration
of the percentage of students who would likely transmt program
aid to sectarian institutions is inconsistent with its prior
decision in Mieller, where the Court specifically rejected any
statistical analysis showing that in application parents of
children in sectarian private schools would take the bulk of the
benefits avail abl e under the program See Mieller, 463 U S. at
401. The Mieller Court explained: "W would be loath to adopt a
rul e grounding the constitutionality of a facially neutral |aw on
annual reports reciting the extent to which various classes of
private citizens clainmed benefits under the law." [|d. The Court
recently reaffirmed the position it took in Mieller. See
Agostini, 117 S. C. at 2013. -

B ln Wtters, the Court linmted its analysis to the first
two prongs of the Lenon test. The Court held that the WAshi ngton
program had a secular purpose and that it did not have the
primary effect of advancing religion. See Wtters, 474 U. S at
485- 86, 488- 89. The Court declined to address the entangl enent
i ssue and remanded the case for further analysis. See id. at 489
n.5, 490.
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136 The Suprenme Court applied the sanme logic in Zobrest
where it held that the Establishnment Cause did not prohibit a
school district fromproviding to a deaf student a sign-Ilanguage

interpreter under the Individuals with D sabilities Education
Act (1 DEA), even though the interpreter would be a nout hpi ece for

religious instruction. See Zobrest, 509 U S. at 13-14. The

Zobrest Court, basing its reasoning upon Mieller and Wtters,
again |looked to neutrality and indirection as its guiding
principles. Specifically focusing on the general availability of
the statute, the Court found that the "service at issue in this
case is part of a general governnment program that distributes
benefits neutrally to any child . . . without regard to the .
‘nature' of the school the child attends." 1d. at 10.

137 The Zobrest Court then |ooked to whether the aid was
direct or indirect, explaining that "[b]y according parents
freedom to select a school of their choice, the statute ensures
that a governnent-paid interpreter will be present in a sectarian
school only as result of the private decision of individual
parents." 1d. Based on these two findings, the Court concl uded:
"When the governnent offers a neutral service on the prem ses of
a sectarian school as part of a general programthat 'is in no
way skewed towards religion,' it follows wunder our prior
decisions that provision of that service does not offend the
Establ i shment C ause." Id. (quoting Wtters, 474 U S. at 488).

138 In Rosenberger, the Suprene Court held that the

Est abl i shnent C ause did not prohibit the university from funding

a student organization, which otherwise would have been entitled
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to publication funds, nerely because it published a newspaper
with a Christian point of view The Court clarified that the
critical aspect of the analysis was whether the state conferred a
benefit which neither inhibited nor promoted religion. See

Rosenberger, 515 U. S. at 839. As long as the benefit was neutral

Wth respect to religion, what the student did with that benefit,
even if it was to spend all of it on religion-related
expenditures, was irrelevant for purposes of analyzing whether
the law or policy violated the Establishment C ause. |d. at 842-
43.

139 Finally, in Agostini, the Suprene Court held that a
federally funded program providing supplenental, remedi al
instruction on a neutral basis to disadvantaged children at
sectarian schools is not invalid under the Establishnment C ause

when sufficient safeguards exist.! See Agostini, 117 S. C. at

2016. The Court explained that while the general principles used
to evaluate Establishnment C ause cases have renmai ned unchanged,
the Court's "understanding of the criteria used to assess" the

inquiry has changed in recent years. |ld. at 2010." The Court

 Unli ke the amended MPCP, the education assistance program
reviewed in Agostini was federally funded under Title | of the
El ementary and Secondary Education Act of 1965, 20 U. S.C. § 6301
et seq. See Agostini, 117 S. C. at 2003. The program however,
was designed and inplenented by a |ocal educational agency, the
Board of Education of the Cty of New York. See id. at 2003-05.
Al t hough New York City's Title | program was federally funded,
we find the Agostini Court's analysis of that programrel evant to
our review of the State funded anended MPCP.

> I'n upholding New York City's Title | program the Suprene
Court in Agostini directly overruled its decision in Aguilar v.
Felton, 473 U. S. 402 (1985), as well as a portion of its decision
in School Dist. of Grand Rapids v. Ball, 473 U S. 373 (1985).
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reiterated that the unchanged principle under the Establishnent
Cl ause remains neutrality, and that the Court will continue to
ask whether the governnent acts with the purpose or effect of
advancing or inhibiting religion. See id. Witing for the
Court, Justice O Connor set out three criteria the Court has in
recent years used to evaluate whether an inperm ssible effect
exists. The aid nmust "not result in governnental indoctrination;
define its recipients by reference to religion; or create an
excessive entanglenent."” |d. at 2016.

40 After considering these three criteria, the Court held
that the program did not have the primary effect of advancing
religion. The Court first concluded that placing full-time
enpl oyees on parochial school canpuses under this programdid not
result in advancing religion through indoctrination. See id. at
2014. The Court then considered whether the criteria by which
the program identified beneficiaries <created a financial
incentive to undertake religious indoctrination. The Court,
synthesizing the ~central est abl i shnent cl ause principle,
concluded that no such incentive existed under the program
"[t]his incentive is not present, however, where the aid is
all ocated on the basis of neutral, secular criteria that neither
favor nor disfavor religion, and is nade available to both
religious and secular beneficiaries on a nondiscrimnatory
basis.” 1d. The Court also concluded that the federal program
did not result in an excessive entanglenent between church and

state. See id. at 2015-16.
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41 The Suprene Court, in cases culmnating in Agostini,
has established the general principle that state educational
assi stance prograns do not have the primary effect of advancing
religion if those progranms provide public aid to both sectarian
and nonsectarian institutions (1) on the basis of neutral,
secular criteria that neither favor nor disfavor religion; and
(2) only as a result of nunmerous private choices of the
i ndi vi dual parents of school -age children. The anmended MPCP is
precisely such a program Applying to the amended MPCP the
criteria the Court has developed from Everson to Agostini, we
conclude that the program does not have the primary effect of
advancing religion.

142 First, eligibility for benefits under the amended MPCP
is determined by "neutral, secular criteria that neither favor

nor disfavor religion,” and aid "is made available to both
religious and secular beneficiaries on a nondiscrimnatory
basis.” Agostini, 117 S. C. at 2014. Pupils are eligible under
the anmended MPCP if they reside in MIlwaukee, attend public
schools (or private schools in grades K-3) and neet certain
income requirenents. Beneficiaries are then selected on a random
basis from all those pupils who apply and neet these religious-
neutral criteria. Participating private schools are also
selected on a religious-neutral basis and may be sectarian or
nonsectarian. The participating private schools nust select on a
random basis the students attending their schools wunder the

anmended program except that they may give preference to siblings

al ready accepted in the school. |In addition, under the new "opt-
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out" provision, the private schools cannot require the students
participating in the program to participate in any religious
activity provided at that school.

143 Under the anended MPCP, beneficiaries are eligible for
an equal share of per pupil public aid regardless of the school
they choose to attend. To those eligible pupils and parents who
participate, the amended MPCP provides a religious-neutral
benefit—the opportunity "to choose the educational opportunities
that they deem best for their children.” Davis, 166 Ws. 2d at
532. The amended MPCP, in conjunction with existing state
educati onal progranms, gives participating parents the choice to
send their children to a nei ghborhood public school, a different
public school within the district, a specialized public school, a
private nonsectarian school, or a private sectarian school.® As
a result, the anmended program is in no way "skewed towards

religion." Wtters, 474 U S. at 488.

 Qur inquiry into the constitutionality of the anended
MPCP nust enconpass "the nature and consequences of the program
viewed as a whole." Wtters, 474 U S at 492 (Powell, J.,
concurring). According to the stipulated facts in this case, the
State's system of per-pupil school financing, in which public
funds follow each child, now enconpasses a w de range of schoo
choi ces—minly public, but sone private or religious. Nuner ous
prograns have anended the nunber and type of educational options
avail able to public school students. Qualifying public school
students may choose from anong the M| waukee public district
schools, magnet schools, <charter schools, suburban public
schools, trade schools, schools developed for students wth
exceptional needs, and now sectarian or nonsectarian private
schools participating in the anended MPCP. In each case, the
prograns |let state funds follow students to the districts and
school s their parents have chosen.
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144 The anended MPCP therefore satisfies the principle of
neutrality required by the Establishment C ause. As Justice

Jackson expl ained in Everson:

A policeman protects a Catholic, of course—but not

because he is a Catholic; it is because he . . . is a
menber of our society. The fireman protects the Church
school but not because it is a Church school; it is

because it is property, part of the assets of our
society. Neither the fireman nor the policeman has to
ask before he renders aid 'Is this man or building
identified wwth the Catholic Church.'

Everson, 330 U. S. at 25 (Jackson, J., dissenting). The anended
MPCP works in nuch the sanme way. A student qualifies for
benefits wunder the anended MPCP not because he or she is a
Catholic, a Jew, a Moslem or an atheist; it is because he or she
is froma poor famly and is a student in the enbattled M| waukee
Publ i c School s. To qualify under the anmended MPCP, the student
is never asked his or her religious affiliation or beliefs; nor
is he or she asked whether the aid will be used at a sectarian or
nonsectarian private school. Because it provides a neutral
benefit to beneficiaries selected on religious-neutral criteria,
the amended MPCP neither leads to "religious indoctrination,"”
Agostini, 117 S. C. at 2014, nor “"creates [a] financial
incentive for students to wundertake sectarian education.”

Wtters, 474 U S. at 488; Zobrest, 509 U S at 10. As Judge
Roggensack concluded, "[t]he benefit neither pronotes religion
nor is hostile to it. Rather, it pronotes the opportunity for
increased learning by those <currently having the greatest
difficulty with educational achievenent." Jackson, 213 Ws. 2d

at 61.

31



No. 97-0270

45 Second, wunder the anended MPCP public aid flows to
sectarian private schools only as a result of nunerous private
choi ces of the individual parents of school-age children. Under
the original MPCP, the State paid grants directly to
participating private schools. As expl ai ned above, the program
was anmended so that the State will now provide the aid by
i ndi vidual checks nmde payable to the parents of each pupil
attending a private school under the program Each check is sent
to the parents' choice of schools and can be cashed only for the
cost of the student's tuition. Any aid provided under the
amended MPCP that ultimately flows to sectarian private school s,
therefore, does so "only as a result of genuinely independent and
private choices of aid recipients.” Wtters, 474 U. S. at 487.

146 We recognize that wunder the anended MPCP the State
sends the checks directly to the participating private school and
the parents nust restrictively endorse the checks to the private
school s. Neverthel ess, we do not view these precautionary
provi sions as anounting to sone type of "shanl to funnel public
funds to sectarian private schools. In our assessnent, the
i nportance of our inquiry here is not to ascertain the path upon
whi ch public funds travel under the anended program but rather
to determine who ultimately chooses that path. As with the
prograns in Mieller and Wtters, not one cent flows from the
State to a sectarian private school under the anended MPCP except
as a result of the necessary and intervening choices of
i ndi vi dual parents. As a result, "[n]o reasonable observer is

likely to draw from [these facts] an inference that the State
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itself is endorsing a religious practice or belief." Wtters

474 U.S. at 493 (O Connor, J., concurring); see also Zobrest, 509

U S at 9-10.

47 The anended MPCP, therefore, places on equal footing
options of public and private school choice, and vests power in
the hands of parents to choose where to direct the funds
all ocated for their children's benefit. We are satisfied that
the inplenentation of the provisions of the anended MPCP wi || not
have the primary effect of advancing religion.?

C. Third Prong - Excessive Governnent Entangl enent

148 The final question for us to determ ne under the Lenon

test is whether the anended MPCP would result in an excessive

governmental entanglenent with religion.'® Stated another way,

7 The Respondents also argue that the anmended MPCP has the
primary effect of advancing religion because a substantial

percent of the programis aid wll flow to sectarian schools.
They point out that of the 122 private schools eligible to
participate in the anended program 89 are sectarian. W find

this argunent unpersuasive. The Supreme Court has warned agai nst
"focusing on the noney that is undoubtedly expended by the
government rather than on the nature of the benefit received by
the recipient.” Rosenberger, 515 U S. at 843. "W would be
loath to adopt a rule grounding the constitutionality of a
facially neutral law on annual reports reciting the extent to
whi ch various classes of private citizens clainmed benefits under
the law " Muel ler, 463 U. S. at 401. The percent of program
funds eventually paid to sectarian private schools is irrel evant
to our inquiry.

8 The Uni t ed St at es Supr ene Court has consi der ed
entangl enent both in the course of assessing whether an aid
program has an inperm ssible effect of advancing religion and as
an i ndependent factor under the Lenon test. See Agostini, 117 S
Ct. at 2015. Regardless of how the Court has characterized the
anal ysis, whether a governnent aid program results in such
ent angl enent has consi stently been an aspect of its Establishnment
Cl ause analysis. See id.
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it 1s necessary to determne whether "[a] conprehensive,
di scrimnating, and continuing state surveillance will inevitably
be required to ensure that these restrictions [against the
inculcation of religious tenets] are obeyed and the First

Amendnent ot herwi se respected.” Lenon, 403 U. S. at 619.

149 Not all entanglenents have the effect of advancing or
inhibiting religion. The Court's prior holdings illustrate that
total separation between church and state is not possible in an
absol ute sense. "Judi cial caveats against entanglenent nust
recogni ze that the line of separation, far from being a 'wall,"’
is a blurred, indistinct, and variable barrier depending on all
the circunstances of a particular relationship." Lenon, 403 U.S.
at 614. Some relationship between the State and religious
organi zations is inevitable. See id. (citing Zorach, 343 U S. at
312). "Entangl enent nust be 'excessive' before it runs afoul of

the Establishnment C ause.” See Agostini, 117 S. C. at 2015.

150 The amended MPCP w | not create an excessive
ent angl enent between the State and religion. Under the anended
program the State need not, and in fact is not given the
authority to inpose a "conprehensive, discrimnating, and
continuing state surveillance" over the participating sectarian
private schools. Lenon, 403 U S. at 619. Participating private
schools are subject to performance, reporting, and auditing
requi renents, as well as to applicable nondiscrimnation, health,
and safety obligations. Enf orcenent of these mninmal standards
will require the State Superintendent to nonitor the quality of

secul ar education at the sectarian schools participating in the
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pl an. But this oversight already exists. In the course of his
existing duties, the Superintendent currently nonitors the
quality of education at all sectarian private schools.

151 These oversight activities relating to conformty wth
existing law do not create excessive entanglenent nerely because
they are part of the anended MPCP' s requirenents. See, e.g.,

Mueller, 463 U. S. at 403. As the Court held in Hernandez v.

Comm ssi oner, 490 U. S. 680, 696-97 (1989):

[Rloutine regulatory interaction which involves no
inquiries into religious doctrine, no delegation of
state power to a religious body, and no 'detailed
monitoring and close admnistrative contact' between
secular and religious bodies, does not of itself
vi ol ate the nonentangl ement conmand.

(citations omtted); accord, Agostini, 117 S. C. at 2014-16;

Board of Educ. of the Wstside Conmmunity Sch. v. Mergens, 496

U S. 226, 253 (1990); Hartmann v. Stone, 68 F.3d 973 (6'" Cir.

1995). The program does not involve the State in any way with
the schools' governance, curriculum or day-to-day affairs. The
State's regulation of participating private schools, while
designed to ensure that the program s educational purposes are
fulfilled, does not approach the Ilevel of <constitutionally
i nper m ssi bl e i nvol venent.

52 In short, we hold that the amended MPCP, which provides
a neutral benefit directly to children of econom cal ly
di sadvantaged famlies on a religious-neutral basis, does not run
afoul of any of the three primary criteria the Court has
traditionally used to evaluate whether a state educational

assi stance program has the purpose or effect of advancing
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religion. Since the anended MPCP has a secul ar purpose, does not
have the primary effect of advancing religion, and does not
create an excessive entanglenent, it is not invalid under the
Est abl i shment O ause. *®
1. State Establishnent C ause

53 The next question presented in this case is whether the
anended MPCP violates art. I, 8§ 18 of the Wsconsin
Constitution.? The Respondents argue, and the court of appeals
concluded, that the anmended MPCP violates both the "benefits
clause"” and the "conpell ed support clause" of art. |, 8 18. Upon
review, we conclude that the anended MPCP violates neither
provi si on.

154 The "benefits clause” of art. |, 8 18 provides: "nor
shall any noney be drawn from the treasury for the benefit of

religious societies, or religious or theological semnaries."

19 Since we conclude that the amended MPCP does not viol ate
t he Establishment d ause, we need not address the issue, raised
by Petitioners Mrquelle Mller, et al., whether excluding
sectarian private schools from the program violates the Free
Exercise O ause of the First Anendment.

0 Ws. Const. art. |, § 18 provides as follows:

The right of every person to worship A mghty God
according to the dictates of conscience shall never be
i nfringed; nor shall any person be conpelled to attend,
erect or support any place of worship, or to maintain
any mnistry, wthout consent; nor shall any control
of, or interference with, the rights of conscience be
permtted, or any preference be given by law to any
religious establishnments or nodes of worship; nor shal
any noney be drawn fromthe treasury for the benefit of
religious societies, or religious or theol ogica
sem nari es.
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This is Wsconsin's equival ent of the Establishnment C ause of the

First Amendnent. See King v. Village of Wunakee, 185 Ws. 2d

25, 52, 517 NW2d 671 (1994); Holt, 66 Ws. 2d at 676. Thi s
court has remarked that the |anguage of art. I, 8 18, while "nore
specific than the terser” clauses of the First Amendnent, carries
the same inport, Holt, 66 Ws. 2d at 676; both provisions "are
intended and operate to serve the sane dual pur pose of
prohibiting the 'establishnment' of religion and protecting the

‘free exercise' of religion.™ See State ex rel. Warren v.

Nusbaum (Nusbaum 11), 64 Ws. 2d 314, 327-28, 219 N W2d 577

(1974) (quoting Nusbaum |, 55 Ws. 2d at 332). Although art. |, 8

18 is not subsunmed by the First Amendnent, see State v. Ml ler

202 Ws. 2d 56, 63, 549 N.W2d 235 (1996), we interpret and apply
the benefits clause of art. I, 8 18 in light of the United States
Suprene Court cases interpreting the Establishnment C ause of the

First Amendnent. See King, 185 Ws. 2d at 55; Anmerican Mdtors

Corp. v. DILHR, 93 Ws. 2d 14, 29, 286 N.W2d 847 (1979);: State

ex rel. Wsconsin Health Facilities Auth. v. Lindner, 91 Ws. 2d

145, 163-64, 280 N.w2d 773 (1979).*

2l Citing our decision in State v. Mller, 202 Ws. 2d 56,
549 N W2d 235 (1996), the Respondents assert that we are
precluded from Jlooking to federal est abl i shnment cl ause
jurisprudence in analyzing the anended MPCP under the "benefits
cl ause" of Ws. Const. art. |, 8 18. W disagree. In MIller
we correctly stated that some questions arising under art. |, 8
18 "cannot be fully illumnated by the Ilight of federa
jurisprudence al one, but may require exam nation according to the
dictates of the nore expansive protections envisioned by our

state constitution." Id. at 64. In MIller, however, we
interpreted and applied the "freedom of conscience" clause, and
not the benefits clause, of art. I, § 18. See id. at 63, 65-66

This court has traditionally |ooked to federal establishnment
clause jurisprudence, and in particular the primary effects test,
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155 Unlike the court of appeals, which focused on whether
sectarian private schools were "religious sem naries" under art.
|, 8 18, we focus our inquiry on whether the aid provided by the
anended MPCP is "for the benefit of " such religious
institutions.?® W have explained that the |anguage "for the
benefit of" in art. I, 8 18 "is not to be read as requiring that
some shadow of incidental benefit to a church-related institution
brings a state grant or contract to purchase wthin the
prohi bition of the section.” Nusbaum |, 55 Ws. 2d at 333.
Furthernore, we have stated that the |anguage of art. |, § 18
cannot be read as being "so prohibitive as not to enconpass the

primary-effect test." State ex rel. Warren v. Reuter, 44 Ws. 2d

201, 227, 170 NW2d 790 (1969). The crucial question, under
art. |, 818, as under the Establishnent C ause, is "not whether
sone benefit accrues to a religious institution as a consequence

of the legislative program but whether its principal or primry

when interpreting the "for the benefit of" |anguage in the
benefits clause of art. I, 8 18. See, e.g., King v. Village of
Waunakee, 185 Ws. 2d 25, 51, 517 N.W2d 671 (1994); State ex
rel. Wsconsin Health Facilities Auth. v. Lindner, 91 Ws. 2d
145, 163-64, 280 N.W2d 773 (1979); State ex rel. Warren v.
Nusbaum 55 Ws. 2d 316, 333, 198 N.W2d 650 (1972) State ex rel.

Warren v. Reuter, 44 Ws. 2d 201, 227, 170 NNwW2d 790 (1969). W
continue to do so in this case.

2 This court has construed "religious societies" to be
synonynous with religious organizations. At the time of the
adoption of our constitution in 1848, the word "sem naries" was
synonynous with academ es or schools. See State ex rel. Wiss v.
District Board, 76 Ws. 177, 215, 44 N W 967 (1890). Sectarian
private schools, therefore, constitute "religious semnaries"
within the neaning of art. I, 8 18. See State ex rel. Reynolds
v. Nusbaum 17 Ws. 2d 148, 156, 115 N W2d 761 (1962).
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ef fect advances religion.” Nusbauml, 55 Ws. 2d at 333 (quoting
Tilton, 403 U S. at 679).

156 Applying the primary effect test developed by the
Suprenme Court, we have concluded above that the primary effect of
the amended MPCP is not the advancenent of a religion. W find
the Suprene Court's primary effect test, focusing on the
neutrality and indirection of state aid, is well reasoned and
provi des the appropriate line of demarcation for considering the
constitutionality of neutral educational assistance prograns such
as the anended MPCP. Since the anmended MPCP does not transgress

the primry effect test enployed in Establishnment d ause

jurisprudence, we al so concl ude t hat t he statute IS
constitutionally inviolate under the benefits clause of art. I, §
18.

157 This conclusion is not inconsistent with Wsconsin
tradition or with past precedent of this court. W sconsin has
traditionally accorded parents the primary role in decisions
regardi ng the education and upbringing of their children. See,

e.g., Wsconsin v. Yoder, 406 U S. 205 (1972); Wsconsin |ndus.

Sch. for Grls v. Cdark County, 103 Ws. 651, 79 N W2d 422

(1899); accord Pierce v. Society of Sisters, 268 U S. 510 (1925);

Meyer v. Nebraska, 262 U S. 390 (1923). This court has enbraced

this principle for nearly a century, recognizing that: "parents
as the natural guardians of their children [are] the persons
under natural conditions having the nost effective notives and
inclinations and being in the best position and wunder the

strongest obligations to give to such children proper nurture
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education, and training." Wsconsin Indus. Sch. for Grls, 103

Ws. at 668-69.

158 In this context, this court has held that public funds
may be placed at the disposal of third parties so long as the
programon its face is neutral between sectarian and nonsectari an
alternatives and the transmssion of funds is guided by the

i ndependent decisions of third parties, see, e.g., State ex rel.

Atwood v. Johnson, 170 Ws. 218, 175 N.W2d 589 (1919), and that

public funds generally may be provided to sectarian educationa
institutions so long as steps are taken not to subsidize

religious functions, see, e.qg., NusbaumlIl, 64 Ws. 2d 314.

159 In Nusbaum Il, this court upheld a state program that

provi ded educational benefits wthout charge to students wth
exceptional educational needs. Where public resources were
i nadequate to attend to a student's exceptional needs, the State
could under the programdirectly contract with private sectarian

institutions to provide the necessary services. See Nusbaum |1,

64 Ws. 2d at 320-21. Reviewing the program the Nusbaum 11

court enphasized the neutral process by which students were
chosen to participate in the program see id. at 320, and the
great lengths to which the | egislature had gone to nmake sure that
the inculcation of religious tenets did not take place, see id.
at 325. Applying the primary effect test of Lenon, the court
concluded that the program violated neither the Establishnent
Clause nor art. |, § 18. See id. at 322, 329.

160 In Atwood, 170 Ws. 218, this court upheld a program

much |ike the amended MPCP, that provided neutral educationa
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assistance. The Atwood court considered the constitutionality of
educational benefits for returning veterans that enconpassed
paying the cost of schooling, at any high school or college,
including religious schools. Under that program a student could
choose a school, and the State directly paid to the schools the
actual increased cost of operation attributed to the additiona
st udent s. Uphol ding the program under art. |, 8 18, the court

concl uded:

The contention that financial benefit accrues to
religious schools from [this progran] is equally
untenable. Only actual increased cost to such schools
occasioned by the attendance of beneficiaries is to be

rei nbur sed. They are not enriched by the service they
render. Mere reinbursenent is not aid.

ld. at 263-64.
61 In concluding that the anended MPCP violated art. 1, 8§

18, the court of appeals relied heavily on this court's decisions

in State ex rel. Wiss v. District Board, 76 Ws. 177, 44 N W

967 (1890) and State ex rel. Reynolds v. Nusbaum 17 Ws. 2d 148,

156, 115 N.W2d 761 (1962). W find the court's reliance was
m spl aced.

162 In Wiss, the court held that reading of the King Janes
version of the Bible by students attendi ng public school violated
the religious benefits clause of art. |, § 18. Al t hough the
court's reasoning in Wiss my have differed from ours, its
holding is entirely consistent with the primary effects test the
Suprene Court has devel oped and we apply today. Requiring public
school students to read from the Bible is neither neutral nor

i ndirect. The Edgerton schools reviewed in Wiss were directly
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supported by public funds, and the reading of the Bible was

anything but religious-neutral. The program considered in \Wiss

is far different fromthe neutral and indirect aid provided under
t he anmended MPCP. The holding in Wiss, therefore, does not
control our inquiry in this case.

163 In Reynolds, 17 Ws. 2d 148, the court struck down a
publicly supported transportation program it perceived was
designed to benefit parochial schools. In reaching its
conclusion, the Reynolds court applied a stricter standard under
art. |, 8 18 than that used by the Suprene Court wunder the
Est abl i shment C ause. See id. at 165. This court has since
rejected applying this stricter standard in cases arising under

the benefits clause of art. 1, § 18. See, e.g., Lindner, 91

Ws. 2d at 163-64; Nusbaum II1, 64 Ws. 2d at 328; Reuter, 44

Ws. 2d at 227. The court's analysis and conclusion in Reynol ds
are therefore not dispositive in our inquiry here.

164 The Respondents additionally argue that the anended
MPCP violates the "conpelled support clause" of art. |, § 18.
The conpelled support clause provides "nor shall any person be
conpelled to attend, erect or support any place of worship, or to
maintain any mnistry without consent . . . ." The Respondents
assert that since public funds eventually flow to religious
institutions under the anmended MPCP, taxpayers are conpelled to
support places of worship against their consent. Thi s argunent
is identical to the Respondents' argunent under the benefits
cl ause. W will not interpret the conpelled support clause as

prohibiting the sanme acts as those prohibited by the benefits
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cl ause. Rather we look for an interpretation of these two

related provisions that avoids such redundancy. See Kungys V.

United States, 485 U S. 759, 778 (1988).

65 In Holt, 66 Ws. 2d 659, this court interpreted the
conpel l ed support provision and applied it to a state program
under which public school children were released from school so
that they could attend religious <centers for religious
instruction. See id. at 676-77. In the context provided in
Holt, the court interpreted the conpelled support clause to
prohibit the state from forcing or requiring students to attend
or participate in religious instruction. See id. at 676. Under
this interpretation, the court upheld the program finding that
the children participating in the program did so only by choice
and that, although proof of attendance at the religious
instruction was required, the programis requirenents were
directed at preventing deception rather than conpelling
attendance. See id. "Conpulsion to attend is not, initially or
subsequently, a part of the program?"” Id. at 677. The court
therefore rejected the conpell ed support chall enge.

166 Applying in this <case the interpretation of the
conpel | ed support clause provided in Holt, we conclude that the
amended MPCP does not violate that constitutional provision.
Like the program in Holt, the amended MPCP does not require a
single student to attend class at a sectarian private school. A
qual i fying student only attends a sectarian private school under
the program if the student's parent so chooses. Nor does the

anended MPCP force participation in religious activities. On the
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contrary, the program prohibits a sectarian private school from
requiring students attendi ng under the program to participate in
religious activities offered at such school. The choice to
participate in religious activities is also left to the students
parents. Since the anmended MPCP neither conpels students to
attend sectarian private schools nor requires themto participate
in religious activities, the program does not violate the
conpel | ed support clause of art. |, § 18.

67 In assessing whether the anmended MPCP violates Ws.
Const. art. 1V, 8 18, art. X, 83, or the Wsconsin public purpose
doctrine, we rely heavily on our analyses and conclusions in
Davis, 166 Ws. 2d 501. In Davis, the school choice opponents
attacked the original MPCP under a barrage of argunments simlar
to those raised by the Respondents in this case. Specifically,

we concluded in Davis that the original MPCP did not violate art.

IV, 8 18, art. X, 8 3, or the public purpose doctrine. In this
case, we limt our analysis to determ ning whether the anendnments
made to the original MPCP change either the analyses we relied
upon or the conclusions we reached in Davis. Upon review we
concl ude that they do not.
1. Private or Local Bil

168 The third issue presented in this case is whether the
anended MPCP is a private or local bill which was enacted in
violation of the procedural requirenents mandated by Ws. Const.
art. 1V, § 18.

169 Article 1V, 8 18 of the Wsconsin Constitution states

in full: "No private or local bill which may be passed by the
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| egi sl ature shall enbrace nore than one subject, and that shal

be expressed in the title." This constitutional provision
addresses the form in which private or local legislation is
enacted and not the substance of that l|egislation. See Davis
166 Ws. 2d at 526. As we have explained, art. |1V, 8§ 18 serves

t hree underl yi ng purposes:

1) to encourage the legislature to devote its tine to
the state at large, its primary responsibility; 2) to
avoid the specter of favoritism and discrimnation, a
potential which 1is inherent in laws of Ilimted
applicability; and 3) to alert the public through its
el ected representatives to the real nature and subject
matter of |egislation under consideration.

M | waukee Brewers v. DHSS, 130 Ws. 2d 79, 107-08, 387 N.W2d 254

(1986) . "The requirenments of art. 1V, 8 18 are prescribed to
ensure accountability of the legislature to the public and to
'guard against the danger of |egislation, affecting private or
| ocal interests, being snuggled through the |egislature.'"

Davis, 166 Ws. 2d at 519 (quoting M I|waukee County v. |senring,

109 Ws. 9, 23, 85 N.W 131 (1901). The question here is whether
t he amended MPCP conmes within the purview of art. IV, § 18.

170 In Davis, we set forth a tw-fold analysis for
assessing whether a bill or statute violates Ws. Const. art. 1V,

8§ 18:

We nmust first address whether the process in which the
bill was enact ed deserves a presunption of
constitutionality. Second, we nust address whether the
bill is private or |ocal. If the bill is found to be
private or local, then the requirenents of art. IV, 8§
18 apply; nanely, that the |egislation nust be a single
subject bill and the title of the bill nust clearly
reflect the subject.
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Id. at 520. W review the anended MPCP under this two-fold
anal ysi s.

171 Thus, our first inquiry is whether the process by which
the anended MPCP was enacted deserves the presunption of
constitutionality. Were the legislature is alleged to have
violated a constitutional provision mandating the procedure by
which bills nust pass, we wll not indulge in a presunption of
constitutionality, "for to do so wuld nmake a nockery of the

procedural constitutional requirenent.” Cty of Brookfield v.

M | waukee Sewerage Commin, 144 Ws. 2d 896, 912-13 n.5, 426

N.W2d 591 (1988); see City of Oak Creek v. DNR, 185 Ws. 2d 424,

437, 518 N W2d 276 (Ct. App. 1994). "Nonet hel ess, this court
may indulge the presunption of constitutionality where it is
evident that the legislature did adequately consider or discuss
the legislation in question, even where such |egislation was
passed as part of a volumnous bill." Oak Creek, 185 Ws. 2d at
437; see Davis, 166 Ws. 2d at 521-23.

172 We find no evidence in this case that the anended MPCP
was snuggled or logrolled through the 1egislature. On the
contrary, t he record est abl i shes t hat t he | egi sl ature
"intelligently participate[d] in considering"” the anmended MPCP
Davis, 166 Ws. 2d at 523 (quoting Brookfield, 144 Ws. 2d at 912

n.5). According to the Agreed Upon Statenent of Facts in this
case, the anmendnents to the original MPCP were proposed by the
Governor as a portion of the 1995-1997 biennial budget bill,
which was referred to the Joint Commttee on Finance. During the

spring of 1995, the proposed anmendnents to the original MPCP
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along with other aspects of the biennial budget, were discussed
at public hearings throughout the state.? The proposed
anendnents were then debated, specifically anended, and in June
1995, adopted by the Joint Commttee on Finance. The Assenbly
t hen debated, specifically anmended, held a public hearing on, and
passed the proposed anendnents as part of the biennial budget
bill. The biennial budget bill was then referred to the Senate.
The Senate held public hearings on, debated, and concurred in
t he proposed anendnents to the original MPCP. On July 26, 1995,
t he anended MPCP was enacted as a portion of the 1995-97 State of
W sconsin Bi enni al Budget, 1995 Ws. Act 27.

73 Under the stipulated facts of this case, we find it
evident that the anmended MPCP was not snuggled through the
| egi sl ature, but rather was forged in the deliberative kiln of
public debate. The |legislature adequately considered and
di scussed the anended MPCP, even though the proposed anendnents
were ultimately enacted as part of a nmulti-subject bill. W
therefore find It proper to apply a presunption of
constitutionality to the process in which the anmended MPCP was
enacted into | aw

174 Qur next line of inquiry is whether the anmended program

is "private or local" |egislation. See Davis, 166 Ws. 2d at

2 Public hearings on the proposed anmendnents to the
original MPCP and ot her aspects of the biennial budget bill were
held in the Gty of MIwaukee on April 3, 1995, in Cedarburg on
March 21, 1995, in Mdison on March 27, 1995, in Portage on March
23, 1995, and in River Falls on Mirch 30, 1995. See Record
Docunent 211A at 7.
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524. The term "private or local" is not defined in the
constitution. Legislation that is geographically specific wll
not automatically be considered private or |ocal where the
general subject matter of the legislation relates to a state
responsibility, that is when "the subject thereof is such that
the state itself has an interest therein as proprietor, or as
trustee, or in its governnental capacity, for the benefit or in

the interest of the general public.” M | waukee Brewers, 130

Ws. 2d at 111 (citations and internal quotations omtted).
175 To assess whether the anended MPCP is private or |ocal

| egislation, we apply the test this court created in Brookfield.

See Davis, 166 Ws. 2d at 527.%* The Brookfield test conprises

five el enents

First, the classification enployed by the legislature
must be based on substantial distinctions which nake
one class really different from another.

Second, the classification adopted nust be germane to
t he purpose of the | aw

Third, the classification nust not be based on existing
ci rcunst ances only. I nstead, the classification nust
be subject to being open, such that other cities could
join the class.

Fourth, when a law applies to a class, it nust apply
equally to all nenbers of the cl ass.

24 I'n assessing whether the anended MPCP is private or |ocal
| egislation, we apply the five-factor test created in Gty of
Brookfield v. MI|waukee Sewerage Dist., 144 Ws. 2d 896, 426
N.W2d 591 (1988), because the amended MPCP is not specific on
its face, involves classifications, does not violate Ws. Const.
art. 1V, 8 31, but allegedly runs afoul of art. IV, 8§ 18. See
id. at 912; see also Davis v. Gover, 166 Ws. 2d 501, 525, 480
N. W2d 460 (1992).
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: [F]ifth, the characteristics of each class should
be so far different fromthose of the other classes so
as to reasonably suggest at |east the propriety, having
regard to the public good, of substantially different
| egi sl ati on.

Davis, 166 Ws. 2d at 526 (quoting Brookfield, 144 Ws. 2d at

907-09).
176 In Davis, we held that the original MPCP satisfied all

five elements of the Brookfield test and therefore was not

private or | ocal | egislation subject to the procedural
requirements in art. IV, §8 18. See Davis, 166 Ws. 2d at 537

The 1995 anendnents to the original MPCP did not change the
program in any way that would alter our analyses or conclusions
in Davis as to the first, third, fourth, and fifth elenents of

the Brookfield test.® In this case, the Respondents assert only

that, as a result of the changes nmade to the program since Davis,
the classification inposed by the amended MPCP does not satisfy

the second elenent of the Brookfield test. W therefore limt

our discussion to the second el enent of the Brookfield test.

177 The second el enent of the Brookfield test requires that

"the classification adopted nust be germane to the purpose of the

% In all aspects relevant to the first, third, fourth, and

fifth elements of the Brookfield test, the anended MPCP is
identical to the original MPCP upheld in Davis. First, like the
original program the anended MPCP involves a classification
recogni zed and accepted by this court: cities of the first
cl ass. Second, since other cities can join this class, the
classification is subject to being open. Third, the anended
MPCP, by its ternms, applies equally to all qualifying cities.
Finally, the characteristics of cities of the first class are
sufficiently different from those of other classes of cities so
to suggest at least the propriety of substantially different
l egislation. See Davis, 166 Ws. 2d at 526-37.
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|l aw. " Brookfield, 144 Ws. 2d at 907, 917-20. In Davis, we

concluded that the original MPCP satisfied this elenent because
it was "an experinment intended to address a perceived problem of
i nadequat e educati onal opportunities for disadvantaged children.”

Davis, 166 Ws. 2d at 530, 535. W there explai ned:

[ T]he classification of first class cities is gernane

to the purpose of the |aw Clearly, inproving the
quality of education and educational opportunities in
Wsconsin is a matter of statew de inportance. The

best location to experinment with legislation ained at
inproving the quality of education is in a first class
city, a large urban area where the socio-econonc and
educational disparities are greatest and the private
educati onal choices are nost abundant.

Id. at 535.

178 The Respondents contend that our holding in Davis does
not control the determnation in this case because the anended
MPCP is no longer experinmental in nature and therefore the
classification of cities of the first class is no |onger gernane
to the purpose of that |aw We di sagree. Despite sone
amendnents, the program has retained its experinmental character

In concluding that the original MPCP was experinental
l egislation, the Davis court focused on two characteristics of
the program its limted participation (one percent of MPS
menbership) and its data conpilation and reporting provisions.
See id. at 533-34. The amended MPCP has retained these two
characteristics.

179 First, like the original program the amended MPCP is
not an abandonnment of the public school system Wth the 1995

amendnents, the |egislature expanded the program by increasing to
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15 percent of total MPS nenbership the nunber of financially
di sadvant aged students eligible to attend private schools under
the anended MPCP. Even though this represents a substanti al
increase in the total nunmber of students eligible to participate,
the programstill affects only a small portion of MPS nenbership.
No | ess than 85 percent of the MPS nenbership will be unaffected
by the anmended MPCP. Al though it provides a sonmewhat |arger
view, the anended MPCP still provides but a "w ndow of
opportunity to test the effectiveness of an alternative to the
MPS." Id. at 533.7°

80 Second, like the original program the anmended MPCP
continues to allow the State to nmeasure the effects of choice and
conpetition on education. See Davis, 166 Ws. 2d at 533. Wth
the 1995 anendnents, the legislature deleted sone of the
monitoring requirenents from the original plan. Specifically,
the legislature deleted the requirenent t hat the State
Superint endent conduct annual performance eval uati ons and report
to the legislature, and it elimnated the Superintendent's
authority to conduct financial or performance evaluation audits
of the program See 1995 Ws. Act 27 at 88 4007m and 4008m The
amended MPCP, however, requires the Legislative Audit Bureau to

conduct a financial and performance eval uati on of the program and

26 Rather than destroying the program s experinental nature,
t he expansion of the programto a |larger sanple of students may
make it easier for researchers to neasure the effectiveness of
this experiment in education. See Jay P. Geene, Paul E
Peterson, & Jiangtao Du, The Effectiveness of School Choice in
M | waukee: A Secondary Analysis of Data From The Programs
Eval uation, at 26-27.
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to submt it to each house of the legislature by January 15,
2000. See id. at § 4008s.

181 The mnere fact that the legislature has chosen to
conduct one evaluation in the year 2000 rather than on an annual

basis does not destroy the experinental nature of the anended

MPCP. As we explained in Davis, "[t]his experinment tests a
theory of education.” ld. at 534. The effects of this
experinment will be neasured not only by the test scores or

graduation rates of those students to whom"life preservers" have
been thrown,?” but also by the education those students who
remain in MPS receive. Nor will the success or failure of this
experinment be neasured by focusing solely on those students
participating in the program but also by considering whether
parental choice spurs conpetitiveness and innovation within the
public education system The legislature has provided a
reasonabl e process by which to review the effects of the anended
MPCP. Article IV, 8 18 does not dictate a particular tinmetable
for such review W therefore express no opinion whether yearly
eval uations or one evaluation at the end of four years wll
provide a nore accurate or nore cost-effective neasure of the
amended MPCP's effects.

182 In short, we conclude that the amended MPCP, I|ike the

original program is experinmental |egislation intended to address

" See Davis, 166 Ws. 2d at 547 (Ceci, J., concurring)("The
Wsconsin legislature . . . has attenpted to throw a Ilife
preserver to those M| waukee children caught in the cruel riptide
of a school system floundering upon the shoals of poverty,

status-quo thinking, and despair.").
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a perceived problemin the quality of education and educationa
opportunities in Wsconsin. The best |ocation to experinent with
such a programis in a city of the first class, where "socio-
econom ¢ and educational disparities . . . are nost abundant."

Id. at 535. The anended MPCP's classification of cities of the
first class is therefore germane to the purpose of the law. The

second el enent of the Brookfield test is satisfied. Accordingly,

we hold that the anmended MPCP is not a private or local bill
within the nmeaning of Ws. Const. art. 1V, §8 18, and thus not
subject to its procedural requirenents.
V. Uniformty C ause

183 The fourth issue presented in this case is whether the
amended MPCP violates the uniformty provision of Ws. Const.
art. X, 8 3. The court of appeals did not reach this issue, and
the circuit court concluded that the anended program does not
violate the uniformty cl ause.

184 Wsconsin Constitution art. X, §8 3 states:

The legislature shall provide by law for the
establishment of district schools, which shall be as
nearly uniform as practicable; and such schools shall
be free and wi thout charge for tuition to all children
between the ages of 4 and 20 years; and no sectarian
instruction shall be allowed therein;

185 The Respondents first argue that the anendnents to the
program primarily the renoval of funding limts that prevented a
private school fromoperating solely on public funds, effectively
transforns private schools participating in the amended MPCP into
district schools subject to the nonsectarian clause of art. X 8§

3. As in Davis, the key to this argunent is whether private
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schools, by participating in the amended MPCP, becone "district
school s" for the purposes of the uniformty clause. W conclude
that they do not.

186 Relying on the classification in Ws. Stat. 8§ 115.01(1)
and on the fact that a private school could receive 100 percent

of its tuition from public funds, the Respondents contend that

private schools participating in the amended MPCP w Il becone
"public schools"” because they wll be "elenentary and high
school s supported by public taxation.” In Davis this court

squarely rejected the argunent that private schools receiving
state funds under the original MPCP were "district schools" to
which the uniformty requirenment applies. See Davis, 166 Ws. 2d
at 538. The court noted that the original MPCP explicitly
referred to participating schools as "private schools"” and
observed that "[i]n no case have we held that the nere
appropriation of public nonies to a private school transforns
that school into a public school." [Id. at 539-40.

187 We apply the sane reasoning in this case. Li ke the
ori gi nal MPCP, the anended program expressly refers to
participating schools as "private schools."” The term "private
school” is defined by statute to include those private
institutions satisfying the requirenents of Ws. Stat. § 118.165
or determned to be a private school by the State Superintendent
under Ws. Stat. § 118.167. See Ws. Stat. § 115.001(3r). "W
assune that the legislature was aware of this statutory neaning
and intended to use 'private school' . . . as a statutory term of

art." Davis, 166 Ws. 2d at 538. As in Davis, we conclude that
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the nmere appropriation of public nonies to a private school does
not transform that school into a district school under art. X 8
3. This conclusion is not affected by the anmount of public funds
a private school receives.

188 The Respondents also argue that art. X, 8 3 prohibits
the State fromdiverting students and funds away from the public
school system Article X, 8 3, the Respondents contend, requires
that the district schools be the only system of state-supported
educati on. This argunent too was raised and specifically

rejected in Davis. See Davis, 166 Ws. 2d at 538-40.

189 In Davis, the choice opponents argued that the explicit

requirenent in art. X, 8 3 that the State establish public
district schools inplicitly prohibits the legislature from
spendi ng public funds to support any schools other than district
school s. As a dissenting opinion argued: "the constitutional
system of public education was intended to be the only general
school instruction to be supported by taxation." Davis, 166
Ws. 2d at 558 (Abrahanson, J., dissenting). The court, relying
on precedent of this court, rejected that contention. See id. at

537-38 (citing State ex rel. Constock v. Joint Sch. Dist. No. 1,

65 Ws. 631, 636-37, 27 NW 829 (1886) and Kukor v. Gover, 148

Ws. 2d 469, 496-97, 436 N W2d 568 (1989)); accord Buse .

Smth, 74 Ws. 2d 550, 565, 247 N W2d 141 (1976); Reuter, 44
Ws. 2d at 221; Cty of Mnitowc v. Town of Mnitowoc Rapids

231 Ws. 94, 98, 285 NW 403 (1939). Applying the reasoni ng of

Conmst ock and Kukor, the court concluded that art. X, 8 3 provides
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not a ceiling but a floor upon which the legislature can build

addi tional opportunities for school children in Wsconsin:

The uniformty clause clearly was intended to assure
certain mnimal educational opportunities for the
children of Wsconsin. It does not require the
legislature to ensure that all of the children in
W sconsin receive a free uniform basic education.
Rat her, the uniformty clause requires the legislature
to provide the opportunity for all children in
W sconsin to receive a free uni form basic education

Davis, 166 Ws. 2d at 539.

190 Simlar to the original MPCP upheld in Davis, the
amended MPCP in no way deprives any student of the opportunity to
attend a public school with a uniformcharacter of education. By
enacting the anended MPCP, the State has nerely allowed certain
di sadvantaged <children to take advantage of alternative
educational opportunities in addition to those provided by the
State under art. X, 8§ 3. The students participating in the
anended MPCP do so by choice and nay withdraw at any tinme and
return to a public school. "[When the |egislature has provided
for each [] child the privileges of a district school, which he
or she may freely enjoy, the constitutional requirenent in that
behalf is conplied with." Constock, 65 Ws. at 636-37. As in
Davis, we conclude that the |egislature has done so here. The
anended MPCP nerely reflects a legislative desire to do nore than
that which is constitutionally nmandat ed.

191 W therefore hold that the sectarian private schools
participating in the MPCP do not constitute "district schools”
for the purposes of the uniformty clause. W also reaffirmthe

position that the legislature has fulfilled its constitutional
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duty to provide for the basic education of our children. The
State's experinental attenpts to inprove upon that foundation in
no way deny any student the opportunity to receive the basic
education in the public school system See Davis, 166 Ws. 2d at
5309.
V. Public Purpose Doctrine

192 The fifth issue presented in this case is whether the
amended MPCP violates Wsconsin's public purpose doctrine. The
court of appeals did not reach this issue, and the circuit court
concluded that it does.

193 The public purpose doctrine, although not recited in
any specific clause in the state constitution, is a well-

established constitutional doctrine. See Hopper v. City of

Madi son, 79 Ws. 2d 120, 128, 256 N.W2d 139 (1977). As this

court stated in State ex rel. Warren v. Nusbaum 59 Ws. 2d 391,

414, 208 N.W2d 780 (1973), "[p]Jublic funds may be expended for
only public purposes. An expenditure of public funds for other
than a public purpose would be abhorrent to the constitution of
W sconsin."

194 Under the public purpose doctrine, "[wle are not
concerned with the 'wisdom nerits or practicability of the
| egi slature's enactnent.' Rather we are to determ ne whether a
"public purpose can be concei ved which m ght reasonably be deened
to justify or serve as a basis for the expenditure.'" MIlers

Nat'l Ins. v. Gty of MIwaukee, 184 Ws. 2d 155, 175-76, 516

N.W2d 376 (1994)(quoting Hopper, 79 Ws. 2d at 129)(internal

citation omtted). "A court can conclude that no public purpose
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exists only if it is 'clear and palpable' that there can be no
benefit to the public.” La Plante, 58 Ws. 2d at 56 (citation
omtted).

195 No party disputes that education constitutes a valid
public purpose, or that private schools nay be enployed to
further that purpose. Education ranks at the apex of a state's

functi on. See Yoder, 406 U S. at 213; Brown Vv. Board of

Education, 347 U S. 483, 493 (1954). This court has |ong
recogni zed that equal educational opportunities are a fundanental

right, see, e.g., Buse, 74 Ws. 2d 550, and that the State has

broad discretion to determne how best to ensure such
opportunities. See Davis, 166 Ws. 2d at 541-44; Kukor, 148
Ws. 2d 492-94; Atwood, 170 Ws. at 263-64.

196 The parties in this case dispute only whether the
private schools participating in the anended program are under
proper governnental control and supervision, as required by

Wsconsin Industrial School for Grls, 103 Ws. at 668. See

Davis, 166 Ws. 2d at 541-42; Reuter, 44 Ws. 2d at 216. The
Respondents all ege that the amended MPCP | acks sufficient contro
and accountability to secure a public interest. They note that
some of the reporting requirenents in the original MPCP upon
which the court in Davis focused have been elimnated by
amendnent .

197 The control and accountability requirenents inposed

under the public policy doctrine are not demandi ng. See Reuter,

at 216. In Davis we expl ai ned:

58



No. 97-0270

To test the propriety of expending public nonies to a
private institution for public purposes, this court
nmust determ ne whether the private institution is under
reasonabl e regulations for control and accountability
to secure public interests. "Only such control and
accountability as is reasonably necessary under the
circunstances to attain the public purpose is
required.’

Davis, 166 Ws. 2d at 542 (quoting Reuter, 44 Ws. 2d at
216) (internal citation omtted). We therefore must determ ne
only whet her the amended MPCP includes control and accountability
requi renents reasonably necessary to secure the public purpose to
which it is directed.

198 The control and accountability argunents raised by the
Respondents in this case were largely handled by this court in

Davis. See id. at 541-45. In Davis, we upheld the original MPCP

under a public purpose doctrine challenge. As in this case, the
choice opponents in Davis argued that the controls in the
original MPCP were woefully inadequate. W there concluded that
the statutory controls applicable to private schools coupled with
parental choice sufficed to ensure that the public purpose was
met. See id. at 546.

199 Simlarly, in Reuter this court held that public
appropriations to a private nedical school did not violate the
public purpose doctrine where the circunstances presented "no
frivolous pretext for giving noney to a private school but the
using of a private school to attain a public purpose.” Reuter
44 Ws. 2d at 214. The court noted that the private school was
not regulated to the sanme extent as public schools, but it

concl uded that:
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A private agency cannot and should not be controlled as
two-fistedly as a government agency. . . . A private
agency is selected to aid the governnent because it can
perform the service as well or Dbetter than the
gover nnent . We should not bog down private agencies

W th unnecessary governnent control. . . . W do not

think it is necessary or required by the constitution

that the state nust l|legally be able to control the

agency corporation in order to find sufficient

regul ations for control and accountability. The state

is not interested in controlling the day-to-day

operation of the nedical school but in its end product.
ld. at 217.

100 In light of the standard applied in Davis and Reuter,
we conclude that control and accountability safeguards in the
amended MPCP are sufficient to ensure that the program fulfills
its purpose of pronoting education. First, the private schools
participating in the anended MPCP continue to be subject to the
instruction, curriculum and attendance regul ations that govern
all private school s. See Ws. Stat. 88 118.165(1) and 118. 167
Davis, 166 Ws. 2d at 543. Second, the amended MPCP continues to
requi re an annual financial audit by the State Superintendent and
provides for an additional review by the Legislative Audit Bureau
covering both financial and performance eval uations of the plan.

See Ws. Stat. 8§ 119.23(7)(am), (9). Finally, as in Davis, the
school s participating in the anmended MPCP are al so subject to the
addi tional checks inherent in the notion of school choice.
"Control is also fashioned with the [plan] in the form of
parental choice. . . . If the private school does not neet the
parents' expectations, the parents may renove the child fromthe
school and go elsewhere.™ Davis, 166 Ws. 2d at 544. These

conbi ned elenents of the anmended MPCP are nore than sufficient
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control and accountability nmeasures to ensure that the program
serves the public purpose to which it is directed.

101 The Respondents additionally argue that the anended
MPCP violates the public purpose doctrine because it funds
religious education and other religious activities that are not
public purposes. The Respondents argue, and the circuit court
hel d, that Dbecause public funds flow to religious private
school s, the program does not serve a public purpose. W find
this argunent unfounded. We have never interpreted the public
purpose doctrine to incorporate an anti-establishnment principle.
That the State has chosen to include sectarian private schools in
the amended MPCP does not render the programs public purpose
i nval i d. Whet her the State may adopt such an approach is an
i ssue we resol ve under the provisions of art. |, § 18.

1102 W therefore hold that the anmended MPCP does not
violate the public purpose doctrine because it fulfills a valid
public purpose, and it <contains sufficient and reasonable
controls to attain its public purpose.

VI. NAACP' s Equal Protection C aim

103 In addition to the <challenges raised by the
Respondents, the NAACP al |l eges that the anmended MPCP viol ates the
equal protection clauses of the Fourteenth Anmendnent to the

United States Constitution and art. |, § 1 of the Wsconsin
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Constitution.?® Although this issue was not addressed by the
circuit court or the court of appeals, it was briefed and argued
before this court by the NAACP. Upon review, we conclude that
the NAACP' s facial equal protection claimnust fail as a matter
of | aw.

104 It is the often repeated rule in this state that issues
not considered by the circuit court wll not be considered for

the first time on appeal. See Binder v. City of Madison, 72 Ws.

2d 613, 618, 241 N.W2d 613 (1976); Wrth v. Ehly, 93 Ws. 2d

433, 443, 287 N.W2d 140 (1980). This rule is not absolute,

however, and exceptions are nmade. See Binder, 72 Ws. 2d at 618;

Cords v. State, 62 Ws. 2d 42, 54, 214 N.W2d 405 (1974). I n

this case, all the issues raised are |egal questions that can be
di sposed of "based upon a consideration of the record.” State v.

Conway, 34 Ws. 2d 76, 83, 148 N.W2d 721 (1967); see Smth v.

Katz, No. 96-1998, op. at 9 (S. C. June 2, 1998); Wrth, 93

8 The Fourteenth  Amendment to the United States
Constitution provides "nor shall any State deprive any person of
life, liberty, or property, wthout due process of |aw, nor deny
to any person within its jurisdiction the equal protection of the
laws."” The functional equivalent of this clause is found in Ws.
Const. art. 1, 8 1: "All people are born equally free and
i ndependent, and have certain inherent rights; anong these are
life, liberty and the pursuit of happiness; to secure these
rights, governnents are instituted, deriving their just powers
fromthe consent of the governed." As we noted in State ex rel.
Sonneborn v. Sylvester, 26 Ws. 2d 43, 49-50, 132 N W2d 249
(1965) even though art. 1, 8 1 is based on the Declaration of
| ndependence, "there is no substantial difference" between its
equal protection and due process provisions and that of the
Fourteenth Anendnment. Thus, in our analysis of the NAACP s equal
protection argunent, the two constitutional provisions are
treated as equivalent. See id. at 50.
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Ws. 2d at 443-44. In the interests of judicial econony and the
finality of this decision, we exercise our discretion to decide

the entire case while it is before us. See Carlson & FErickson

Builders v. Lanpert Yards, 190 Ws. 2d 650, 656, 529 N W2d 905

(1995); Burger v. Burger, 144 Ws. 2d 514, 518, 424 N.W2d 691

(1988); Wrth, 93 Ws. 2d at 444. W therefore proceed to
address the NAACP' s equal protection claim

1105 The Fourteenth Amendnment guarantee of equal protection
provides "a right to be free from invidious discrimnation in
statutory «classifications and other governnental activity."

Harris v. MRae, 448 U S. 297, 322 (1980). The central purpose

of the Equal Protection Clause is to prevent "official conduct

discrimnating on the basis of race." Washington v. Davis, 426

U S 229, 239 (1976). To show racial discrimnation in violation
of this guarantee, a plaintiff nust show that a statute was
enacted with a purpose or intent to discrimnate. See id. at

242, see also Arlington Heights v. Metropolitan Housi ng

Devel opment Corp., 429 U. S. 252, 264-265 (1977). The Suprenme

Court has adhered to this principle in school desegregation
cases: "that there are both predom nately bl ack and predom nately
white schools in a community is not alone violative of the Equal
Protection C ause.” Davis, 426 U S. at 240 (citing Keyes V.
School Dist. No. 1, 413 U S 189 (1973)). Even accepting the

NAACP's allegations as true and construing them liberally, see

Scarpaci v. M| waukee County, 96 Ws. 2d 663, 669, 292 N W2d 816

(1980), we conclude that the NAACP' s all egations do not support a

claimof a violation of equal protection.
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1106 In its facial challenge, the NAACP has not alleged, and
we cannot reasonably infer, that the State acted with an intent
to discrimnate on the basis of race when the State enacted the
amended MPCP. Al t hough the NAACP generally concludes that the
pur poses of the MPCP were expanded to include segregation of the
races in the MS, the NAACP does not allege that the State
enacted the amended MPCP with the intent to discrimnate based on
race. Nor does the NAACP allege that the private schools
participating in the anmended program have excluded students on
the basis of race or have in any other way intentionally
di scrim nat ed agai nst students based on race. ?°

1107 W note that, on its face, the anmended MPCP is race-
neutral. As we have explained, the anended MPCP allows a group
of students, chosen without regard to race, to attend school s of
their choi ce. Furt her nor e, the anmended MPCP requires

participating schools to conply with the anti-discrimnation

2 In its brief and at oral argument, the NAACP relied
heavily on Norwood v. Harrison, 413 U S. 455 (1973). The clains
made in Norwood are distinguishable from those nmade by the NAACP
in this case. First, the plaintiffs in Norwood did not raise a
facial challenge to the M ssissippi textbook program but rather
challenged the program as it applied to particular private
schools. See id. at 457. Second, unlike the NAACP in this case,
the plaintiffs in Norwod alleged that the private schools
receiving benefits wunder the textbook program had racially
di scrimnatory policies and had excluded students on the basis of
race. See id. Third, the plaintiffs in Norwood alleged that the
State lent textbooks to private schools wthout regard to whet her
any of those schools had racially discrimnatory policies. See
id. at 456. In contrast to the programin Norwood, the anmended
MPCP requires that all participating schools conply with the
anti-discrimnation provisions of 42 U S C § 2000d. See Ws.
Stat. 8§ 119.23(2)(a)4.
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provisions of 42 U.S.C. § 2000d. See Ws. Stat. § 119.23(2)(a)4.
In addition, the participating schools are required to select
program students on a random basis. See id. at § 119.23(3)(a).
108 None of the facts presented by the NAACP support a
claimthat the State enacted the anended MPCP with an intent or
purpose to discrimnate based on race. Relying solely on the
raci al makeup of the MPS and of the private schools likely to
participate in the anended MPCP, the NAACP alleges that the
program vi ol ates equal protection because its likely effect wll
be to further segregate the MPS. W recognize that an invidious
di scrimnatory purpose may be inferred fromthe totality of the
rel evant facts, including the fact that a challenged |aw may, in
effect, bear nore heavily on one race than another. See Davis,
426 U.S. at 242. W, however, can nmake no such inference in this
case. In its facial challenge, the NAACP cannot establish facts
suf ficient to show that the anmended MPCP has had a
di sproportionate inpact on one race or that its provisions have

been applied so as to invidiously discrimnate on the basis of

race. The NAACP's current facial challenge and our review in
this case is |limted to the statute on its face and to the
stipulated facts. From the record before us, we conclude that

t he NAACP has not sufficiently alleged that the State enacted the
anmended MPCP with the discrimnatory intent necessary to
establish an equal protection claim See Davis, 426 U S. at 238-
48.

1109 Wile we accept as true the facts pled, we are not

required to assunme as true the l|legal conclusions pled by the
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NAACP. See State v. Wsconsin Tel. Co., 91 Ws. 2d 702, 720, 284

N.W2d 41 (1979). W find that there are no circunstances under
which the NAACP can prevail in its facial equal protection
chall enge to the anmended MPCP. We therefore conclude that the
NAACP' s cl ai mnust be dismssed as a matter of law for failure to

state a claim upon which relief can be granted. See Voss, 162

Ws. 2d at 748; Evans v. Caneron, 121 Ws. 2d 421, 426, 360

N. W2d 25 (1985).
VII. Severability
110 Since we find that the anended MPCP  passes
constitutional scrutiny in all the issues presented before this
court, we need not consider whether individual provisions are
severable fromWs. Stat. § 119.23.
VII1. Injunction
111 On August 25, 1995, this court granted an injunction
enjoining inplenentation of all portions of the anmended MPCP
After further proceedings, the circuit court dissolved this
injunction for all portions of the anmended program except wth
respect to the participation of sectarian private schools. Since
we now concl ude that the anended programis constitutional in its
entirety, we order the circuit court to dissolve the injunction
for all portions of the anmended MPCP
112 When the injunction first issued against inplenentation
of the anmended MPCP, thousands of children who were eligible for
full tuition under the program already had enrolled in or begun
attending their new private schools. Faced wth having to renove

their children from their chosen schools, many parents accepted
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private assistance to keep their children in those schools. Wen
the injunction is lifted, many of these students no |onger wll
be eligible to participate in the anended MPCP because they are
al r eady at t endi ng private school s. See W s. St at .
8§ 119.23(2)(a)2. Their ineligibility is no fault of their own,
but instead is solely a consequence of this litigation. Those
children certainly are anong the intended beneficiaries of this
program To require them to return to MPS for a year to
reestablish eligibility would be manifestly inequitable and
di sruptive to the public schools, to the private schools, and
nost inportantly, to the children thensel ves.

1113 In dissolving the injunction, we therefore renove the
disability that the injunction placed on the school children, so
that with respect to educational status, eligibility under the
amended MPCP is determ ned on the date the injunction was issued.

| X.  Concl usion

114 In conclusion, based wupon our review of both the
statute now before us and the stipulated facts, we concl ude that
t he amended MPCP does not violate the Establishnent C ause of the
First Amendnent; Ws. Const. art. |, § 18; art. IV, 8§ 18; art. X
8 3; or the Wsconsin public purpose doctrine. W therefore
reverse the decision of the court of appeals and remand the
matter to the circuit court with directions to grant the State's
nmotion for summary judgnent, to dism ss the NAACP' s facial equal
protection claim and to dissolve the injunction barring the

i npl enentation of the anended MPCP
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By the Court.—JFhe decision of the court of appeals is
reversed, and the cause is remanded to the circuit court for

further proceedi ngs consistent with this opinion.

115 ANN WALSH BRADLEY, J. did not participate.
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1116 WLLIAM A, BABLITCH, J. (dissenting). | conclude, as

did a mpjority of the court of appeals, see Jackson v. Benson 213

Ws. 2d 1, 570 N.W2d 407 (C. App. 1997), that the anended

M | waukee Parental Choice Program violates the prohibition

contained in Ws. Const. art. |, 8 18, against state expenditures
for the benefit of religious societies or semnaries. For the
reasons recited therein, | respectfully dissent.

117 | am authorized to state that Chief Justice Shirley S.

Abrahanson joins in this dissent.






